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MCL 766.13; MCR 6. 110(E) In reVlewmg a d1strlct

N
STATE OF MICH]

GAN

MACOMB COUNTY CIRCUIT COURT

PEOPLE OF THE STATE
OF MICHIGAN, |

Plaintiff, |
vs. ‘ Case No. 2006-474-FH
ALEX ANDREW AZZOPARDI,

Defendant. -

/
OPINION AND ORDER

- Defendant has ﬁled iail‘r‘nOtiori to quash‘ the information.

Following a prehmmary exammatlon held on Ja
: ,| .

nuary 31, 2006, held in the 41-A District

Court, before Hon. Douglas P Shepherd defendant was bound over to this Court to stand trial

for one count of possessmn of ‘herom less than 2

possession of ecstasy, MCL 333.7403(2)(b)(i)." On Ju

. ‘; 1 ‘ i

quash the information. ! A .
[ |

|

The dec151on to blnd[ a defendant over 1s rev1f

5 grams, MCL 333.7403(2)(a)(v), and

ne 10, 2006 defendant filed a motion to

wed for abuse of discretion. People v

Beasley, 239 Mich App 548 552; 609 NW2d 581 (2000) To bind a defendant over for trial

there must be probable cause to beheve a cnme was
i

trial, a circuit court must cons1der the entlre record of
|

not substitute its judgment fOr that ;of theu magisqate;

L [ [
' Count I of the complaint 0r1g1na1 y stated possession of cocaine, b
possession of heroin. :

comm1tted and defendant committed it.
court's decisionv to bind a defendant for

the preliminary examination, and it may

Beasley, supra. Reversal is appropriate

ut it was amended on February 7, 2006 to

( [T e
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only if it appears on the record that the district court abused its discretion. Id.

The purpose of a preliminary hearing is to determine whether there is probable cause to

S believe a crime was committed and that the defendant committed it. MCR 6.110. See also,

People v Perkins, 468 Mich 448; 662 NW2d 727 (2003). Probable cause requires a reasonable

belief that the evidence pres‘le'nted during preliminary examination is consistent with defendant’s

guilt. People v Northey, 231 Mich App 568, 575; 591 NW2d 227-(1998). Although proof

beyond a reasonable doubt is not required at a preliminary examination, the prosecution must

present evidence on each element of the crime charged or evidence from which these elements

may be inferred. People % Giddings, 169 Mich A
Circumstantial evidence c';o'up‘led with those inferen
establish probable cause’ to belleve that the defendant c
Mich App 447, 451; 569 NW2d 641 (1997).

The J anuary 31, 2003'6'pre1irninary examination €
Randy Plante executed a trafﬁc stop of a yellow Ford F
Transcript, dated January 31 2006 p 7- 8 Ofﬁcer Plan
Id. at 8 Whlle Ofﬁcer Plantel initiz

in the vehicle.

defendant exhibited slugglsh speech and bloodshot, glo

pp 631, 633; 426 NW2d 732 (1988).
Ices arising therefrom, is sufficient to

ommitted a felony. People v Terry, 224

stablished on November 8, 2005 Officer
ocus for speeding. Prelzmmary Hearing
te testified there were several passengers
lly interviewed defendant, he observed

ssy, dilated eyes that were slow to react.

Id. at 9. Upon this observ‘atipn, Officer Plante had defendant exit the vehicle and continued to

evaluate him for possible use of controlled substances.
: gi

arrived on the scene, p;roc%:eded to evaluate defenda
vehicle. Id. at 58-60. Defendant was placed in the ba
Id at17.

was informed he was not under arrest.’ Offic

Id. at 10, 29. Sergeant Jerome Carroll
nt, and received consent to search the
ck of Officer Plante’s patrol vehicle, but

er Plante testified defendant was not free

? There was a conflict in the testlmony as to the sequence of the events which followed. For the purposes of this

motion this conflict is not 51gmﬁcant




to leave and the doors of the patrol -vehicle were locked Id at 34 At th1s t1me the passengers
. were. removed from the Veh1cle Id. at 38 Sergeant Carroll searched the Veh1cle and d1scovered
a 33mm film can1ster on the drlver ﬂoorboard near the accelerator pedal contamlng a clear -

B 'cellophane packet w1th a white and brown speckled plll and_ a bagg1e with two cream colored | "

‘ rocks. . at 62 He further d1scovered beh1nd the . drlver S, seat another 35 mm can1ster‘

‘ ‘contalmng a cellophane packet w1th a wh1te and brown speckled p111 3 Id at 62 63 Defendant |
j ‘,was confronted w1th the results of the search adm1tted to Ofﬁcer Plante that he recelved the p1lls

fl_..from classmates at school, and beheved it to be ecstasy Id at 18 Ofﬁcer Plante arrested :

- defendant, but admits defendant was not adv1sed of h1s Mrranda nghts Id at19, 21..

Defendant contends the lower court erred by perm1tt1ng statements allegedly made by,
‘ defendant into evidence without the requ1red Mzranda warn1ngs Accordmg to defendant
: w1thout these statements the people falled to 1ntroduce ev1dence of possession or control of a
: ’:proh1b1ted controlled substance The ev1dence at the prehmmar}r heanng, defendant asserts, was’ ‘
- "1nsufﬁc1ent to demonstrate probable cause The people have not filed a response to defendant si", :
» "‘motlon to quash the 1nformat1on - | | |
| Assummg arguendo that defendant S statement must be suppressed because it was
'obtamed in violation oszranda vArzzona 3840 s. 436 86'S.Ct. 1602; 16 L.Ed2d 570 (1975) -
rj'the Court finds there was sufﬁc1ent ev1dence to support the 1nformat10n The cnme of
/ possess1on of a controlled substance requires proof that the defendant exercised control or had |

. ‘» the r1ght to exerc1se control of the drug and knew 1t was’ present People v Szmpson 104 M1ch'

? The record md1cates some discrepancies as to the contents of each container. Sergeant Carroll who conducted the
.. search of the vehicle; testified to the contents when the canisters were initially discovered. There 1s no evidence to
g estabhsh the .contents were arranged ina dlfferent manner upon 1mt1al drscovery L




App 731 733 305 NW2d 249 (1980) In People v degeway, 74 Mlch App 306 317 319 253

NW2d 743 (1977) the court stated S " o

Based on ‘the adm1351ble ev1dence it would be 1mp0551b1e to ‘make a
~ choice beyond a reasonable doubt Therefore we ‘hold that the ev1dence was -
insufficient to support the conviction for possess1on of a controlled substance.
- Where more than one person is riding in the front seat of a car in which
contraband is ‘discovered and none of the ocCupants owns the car or has had

- exclusive possession of the car.for an.extended period and there is no evidence to

. indicate which, if any, of the occupants actually knowingly possessed the
~ contraband except the fact that it was found lying closer to one occupant than to

- the others, the evidence is insufficient to convict that occupant. of a possession

. offense. People v. Davenport supra People V. Summers 68 MlCh App 571, 243
-».'INW2d 689 (1976) I D ) : :

l More recently, in People v Fetterley, 229 M1ch App 5 11 5 15 583 NW2d 199 (1998) the ERR N

; 5 court explalned

_ In r‘eviewing the sufficiency of the evidence, this Court must view the
evidence in the light most favorable to the prosecutor and determine whether a
rational trier of fact could find that the essential elements of the crime were
proved beyond a reasonable doubt. People v. Wolfe, 440 Mich. 508, 515, 489
N.W.2d 748 (1992), amended 441 Mich. 1201 (1992). Here, defendant challenges
the sufficiency of the ev1dence to estabhsh h1s know1ng possess1on of the
“controlled substances. - SR

A person need not have phys1cal possess1on ofa controlled substance to be
found guilty of possessing it. Wolfe, supra at 519-520, 489 N.W.2d 748.
Possession may be either actual or constructive, and may be joint as well as
exclusive. Id. The essential question is whether the defendant had dominion or

R control over the controlled substance. People v. Konrad, 449 Mich. 263, 271, 536

N.W.2d 517 (1995). A person's presence at the place where the drugs are found 1S

not sufficient, by itself, to prove constructive possession; some additional link . -

between the defendant and the contraband must be shown. Wolfe, supra at 520,

| 489 N.W.2d 748; People v. Vaughn, 200 Mich.App. 32, 36, 504NW2d2(1993)
 However, circumstantial evidence and reasonable inferences arising from the:

. evidence are sufficient to establish _possession.  People v. Sammons, 191
- Mich.App. 351, 371, 478 N.-W.2d 901 (1991) cert. den. 505 US 1213 112 8. Ct
3015, 120 L. Ed 2d 888 (1992) .

See also People v Gzrard 269 M1ch App 15 21 709 NW2d 229 (2005) quotlng People v

Hardzman 466 M1ch 417 428 646 NW2d 158 (2002) (“It 1s for the trier of fact...to determme ) ::




o _the charges 1s DENIED

»

what 1nferences may be fa1rly drawn from the ev1dence and to determme the weight to be

L accorded those 1nferences”)

| - Inthe 1nstant matter the ev1dence estabhshes defendant was dr1v1ng the motor veh1cle 1n" :
wh1ch the proh1b1ted controlled substances were found The evrdence further suggests that he
o ‘ . .

e1ther owned or had exclusrve possessron of the vehlcle demonstrated by Officer Plante’ s

N ,testlmony that defendant requested a passenger dr1ve the vehlcle home so his parents would notf

know it was 1mpounded Prelzmmary Hearmg T ranscrzpt dated January 31, 2006 p 44- 45
‘,'Thls evrdence would d1st1ngulsh degeway, supra Where none of the occupants owned the.
fvehrcle n add1t10n c1rcumstant1al ev1dence demonstrated that defendant e)rhlblted behav1ors5.3_

H]Y_:con51stent w1th use of a controlled substance A search of the vehrcle wrth defendant s consent: ;

;by Sergeant Carroll uncoyered a 35 mm camster on the dr1ver ﬂoorboard near the accelerator |

‘ ".,pedal contammg suspected ecstasy and another proh1b1ted controlled substance and an add1t10nal - |
L 35 mm can1ster was found behmd the dnver seat contammg suspect‘e.d ecstasy
Therefore ‘the ey1dence and.reasonabl‘ermferences estabhsh more than just defendant s

“near prox1m1ty to the prohlbrted controlled substances The Jury could ﬁnd beyond a reasonable :

. doubt that defendant was in sole or Jomt possess1on of the proh1b1ted controlled substances. As a
. result there is sufﬁcrent ev1dence to. support the charges and defendant s.motion to quash the;
. informatlon is demed

Based upon review of the. record defendant s motron to quash the b1ndover and dlsmlss o
R DlANEMDUK i
|curr JUDGE i SR

(ITIS SO ORDERED
mm - A 2005
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' DMD/aac

e -Ang;“ela Bray,--Asst.‘ProSecuting Attoi;ney‘

Siidney R. Borders, Attorney at Law
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